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CANCELLATION OF GROUP POLICIES 


Does an employee to whom a certificate is issued 
under a group policy have a vested interest as a bene- 
ficiary of the contract between the employer and the 
insurance company so that he may not be deprived 
of that interest without his consent? This question 
was presented to the Pennsylvania Superior Court 
in the case of Miller v. The Travelers Insurance Com- 
pany, reported at {] 501,787. 

Two policies of group insurance, one accident and 
the other life, had been issued to the employer by the 
defendant insurance company, both policies being 
renewable yearly. A certificate had been issued to 
plaintiff’s husband under each policy. By mutual 

Please Route to: agreement between the insurer and the employer, the 
policies were cancelled as of July 1, 1937, notice of 
the prospective cancellation having been given to the 
employees on June 2, 1937. In the interim plaintiff’s 
husband made no attempt to convert his insurance, 
although he was given the opportunity to do so. The 
insured was accidentally killed on July 14, 1937, and 
plaintiff contends that the policies were still in force 
at that date since no legal cancellation could be ef- 
fected without the consent of the insured. 


Nature of Contract 

The court held that the employer and the insurer 
were the primary parties to this contract of insur- 
ance and that an employee to whom a certificate is 
issued under such a contract has no power either to 
abrogate or to continue such contract in force. The 
contract was for the protection of the employer and the 
only interest which the employee had was his right of 
conversion, which, in the instant case, he failed to 
exercise. 

Grace Period 

Plaintiff advanced another argument to the effect 
that the thirty-one day grace period provided for in 
the policy operated to keep the policy in force for 
that period of time after the attempted cancellation. 
However, it is clear that this period relates only to 
premiums payable by the employer and cannot oper- 
ate to keep alive a policy which has been cancelled 
as of a certain date by mutual agreement between the 
insurer and the employer. 
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THE INSURANCE LAW JOURNAL 


% FIRE AND CASUALTY 


Public Liability Policy —An insurer was held liable for the 
amount expended by the insured contractor to settle an ac- 
tion brought by the parents of a minor who was injured 
through the explosion of a dynamite cap which the minor 
had picked up on the premises in Philadelphia, Pa., where 
the insured had been excavating. (American Mutual Lia- 


bility Ins. Co. v. Buckley & Co., Inc., U. S. C. C. A., 3rd C.) 
a '¢ 300,474. 


Assessment.—Plaintiff mutual insurance company was held en- 
titled to judgment against defendants who were members 
and policyholders in said association for the amount due 
from such members under an assessment levied by proper 
action of the hoard of Directors. (Lisbon Town Fire Ins. Co. 
v. Tracy; Same v. Lund; Same v. Troy, Wis. Supreme Ct.) 

7 300,475. 


Escaped Gas Ignited—Defendant gas company which fur- 
nished gas to plaintiff’s place of business was held liable for 
an explosion which occurred when a spark from an electric 
motor ignited the gas which had escaped and settled in 
plaintiff's cellar, the defendant having been notified by plain- 
tiff of the presence of gas on the premises and having under- 
taken to repair the pipe which leaked. (Barbeau v. Buzzards 
Bay Gas Co., Mass. Supreme Jud. Ct.) .. .§ 300,476. 


Oil Field Fire.—The operator of an oil field was held not liable 
for the death of a licensee which was caused by an explo- 
sion, there being no showing that the defendant was guilty 
of any affirmative negligence after the licensee had entered 
upon the premises. (Hughes Production Co. v. Hagan et al., 
Tex. Ct. of Civ. App.). . .§ 300,481. 


Waiver of Requirement of Proof of Loss.—After being notified 
of a fire loss hy its agent, the action of the insurance com- 
pany in sending its adjuster and taking steps toward the 
adjustment of the claim operated as a waiver of the policy 
requirement of formal proof of loss. (Colonial Fire Under- 
writers of the National Fire Ins. Co. v. German et al., Ind. 
App. Ct.) . . .§ 300,477. 


Statutes of Limitation.—Action for injuries sustained as the re- 
sult of the explosion of a can of fuel oil negligently left on 
the premises by defendants was held to be governed by the 
six year statute of limitations. (Villaume v. Wilkinson et al., 
Minn, Supreme Ct.). . .{ 300,478. 


Oral Contract to Renew.—Under the evidence presented, the 
court found that there was an oral contract between the 
insured and the insurance agent to renew the fire policy on 
plaintiff’s linotype machine and that the failure of the in- 
surer to renew said policy did not relieve him of liability 
thereunder. (Prudential Fire Ins. Co. v. Williams, Tex. Ct. 
of Civ. App.). . . J 300,479. 


Property Unoccupied.—When plaintiffs, insureds, remained 
away from their home for thirteen days, the court held that 
the property was unoccupied and there was no coverage on 
the thirteenth day when the fire occurred, the policy 
stipulating against unoccupancy for a period of more than 
ten days. (Foley et al. v. The Sonoma County Farmers’ 
Mutual Fire Ins. Co., Calif. Dist. Ct. of App.).. .§ 300,480. 


%* NEGLIGENCE 
(Other than Automobile) 


Attractive Nuisance.—Plaintiffs brought a suit, based upon the 
attractive nuisance doctrine, to recover damages resulting 
from the death of their minor child, who was fatally injured 
while playing about a pile of railroad cross ties. The court 
denied a recovery, holding that the pile of ties did not con- 
stitute an attractive nuisance. (Emery et al. v. Thompson, 
Trustee of the Missouri Pacific Railroad Co., Mo. Supreme 
Ct.).. .§ 402,018. 


Cuild Killed While Playing in Quarry.—Plaintiffs brought an 
action, based on the attractive nuisance theory, to recover 
damages resulting from the death of their infant son, who 
was instantly killed while playing in defendant’s rock quarry 
when a handle on a bucket used in quarrying operations fell 


February 13, 194) 


from its upright position and struck him. The court entered 
judgment for plaintiffs, holding that the facts of the case 
brought it within the attractive nuisance doctrine. (Stree; 
et al. v. W. E. Callahan Construction Co., St. Louis Ct. of App, 
Mo.).. . 402,036. 


Child Injured Playing Around Newspaper Stand.—Plaintiff, , 
minor, recovered a judgment for injuries sustained while she 
was playing in and around a newspaper stand, the court 
holding that said newsstand constituted an attractive nuis- 
ance and that defendant city was guilty of negligence in 
permitting the stand to remain upon a public street without 
being adequately fastened. (Harrison v. City of Chicago, Ill, 
App. Ct.) . . .§ 402,043. 


Patron at Hockey Game Injured—Crowded Aisles.— Plaintiff, 
a patron at a hockey game, sustained injuries when a con- 
cessionaire lost his be ance and fell while selling programs 
in a crowded aisle. One of his feet struck plaintiff in the 
back. A ruling of the trial court sustaining defendants’ de- 
murrer to the petition was affirmed, the court holding that 
to permit crowding in a place of amusement is not, in itself, 
negligence. (Klish v. The Alaskan Amusement Co. et al, 
Kan. Supreme Ct.). . . | 402,014. 


Amusement Devices—Merry-go-rounds.—Defendants were the 
operators of a merry-go-round, the seats of which were con- 
structed to resemble airplanes. In a suit brought by plain- 
tiff to recover damages for injuries sustained when a part 
of the seat in which he was riding became unhooked, caus- 
ing him to be dragged on the ground during several revolu- 
tions while the machine was being brought to a stop, a 
judgment entered for plaintiff was affirmed. (Atkinson v, 
Wiard et al., d. b. a., Lakewood Park, Kan. Supreme Ct.).. 
{ 402,015. 


Pedestrian’s Fall into Cellarway.—In a suit brought by plaintiff 
to recover damages for the wrongful death of her intestate, 
who was fatally injured when she stumbled on a sidewalk 
and fell into a cellarway in the possession and control of 
defendant, the court on appeal reversed a judgment dismiss- 
ing plaintiff’s complaint. (McEntyre, Aiea. v. Bickford’s, 
Inc., N. Y. Supreme Ct., App. Div.) . . .[ 402,013. 


Removal of Barricade.—Defendant city had placed a barricade 
across an incompleted stairway which connected one section 
of a street with another. This barricade had been removed 
by a third person without the knowledge or consent of the 
city. The court denied plaintiff a recovery for injuries sus- 
tained while using the stairway, holding that the unauthor- 
ized removal of the barrier imposed no liability on the city 
and further, that the evidence was insufficient to charge the 
city with constructive notice of its removal. (Braden et al. 
v. City of Pittsburgh, Pa. Superior Ct.) .. .f 402,021. 


Fall on Stairway.—Plaintiff alleged that his decedent suffered 
injuries causing her death when she fell on a stairway due 
to the defective condition of a carpet. The court denied a 
recovery, holding that there was competent evidence from 
which the jury could find that defendant was not guilty of 
negligence proximately contributing to the death, and also 
competent evidence that there was no casual connection be- 
tween the alleged injury and the death. (Peterson, Admr. v. 
Cochran & McCluer Co., et al., Ill. App. Ct.). . .] 402,044. 


Owners’ Liability—Invitee Injured.—Plaintiff, an invitee, sus- 
tained injuries upon leaving defendants’ residence when she 
fell over a step in the hall of the house. The court denied 
a recovery on the ground that defendants were not liable 
for injuries resulting from a danger which was obvious, of 
as well known to plaintiff as to defendants. (Lamberton v. 
Fish et al., Mo. Supreme Ct.) . . .[ 402,019. 


Fall of Wall on Children.—Plaintiffs brought suits to recover 
damages resulting from injuries sustained by the minor 
plaintiffs while playing on defendant’s premises. The in- 
juries were sustained when a wall of a vacant building on 
the premises collapsed. The court denied a recovery, hold- 
ing that plaintiffs failed to prove by competent evidence that 
defendant knew, or ought to have known, that the condition 
of the wall was such that it was likely to fall and injure one 
in its vicinity, (Riebel, Jr. et al. v. Land Title Bank & Trust 
Co., Pa. Superior Ct.) ; . .] 402,039. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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No. 111 


Leak in Ceiling.—Plaintiff’s stock of merchandise was damaged 


as the result of becoming water soaked, due to water leaking 
through a ceiling. In a suit brought against defendant, the 
owner of the premises, the court held that the doctrine of 
res ipsa loquitur was not applicable to this case since it was 
not proven that all agencies which may have been factors in 
causing the damage were under the exclusive control of de- 
fendant. Plaintiff's complaint was dismissed. (Silver v. Dry 
Dock Savings Institution, N. Y. Supreme Ct., App. Div.)... 
402,041. 


Hotels—Valet Service.—Where plaintiff, a hotel guest, sus- 


tained injuries when her heel caught in the hem of a dress 
negligently repaired by a valet shop in defendant’s hotel, the 
court held that there was sufficient evidence to take the case 
to the jury on the theory of either an actual or ostensible 
agency relationship between defendant and the operator of 
the valet shop. (Bradley v. The Allis Hotel Co., Kan. Su- 
preme Ct.) .. .] 402,016. 


Apparent Agent.—A stove purchased by plaintiff from defend- 


ant was negligently installed, resulting in damages to plain- 
tiff’s home. Under the contract of sale, an installation charge 
was added to the purchase price, and defendant furnished a 
man to install the stove. Plaintiff was justified in believing 
that the person doing the installation work was defendant’s 
agent, and any arrangement between defendant and the 
worker under which the latter might be considered an inde- 
pendent contractor, did not effect plaintiff. (Montgomery 
Ward & Co., Inc. v. Stevens, Nev. Supreme Ct.) . . .] 402,027. 


Theatre Patron Injured.—In a suit brought by plaintiffs, hus- 


band and wife, to recover damages resulting from injuries 
sustained by the wife when she slipped and fell on a ter- 
razzo step upon leaving defendant’s theatre, the court de- 
nied a recovery, holding that plaintiffs failed to establish 
actionable negligence on the, part of defendant. (Copelan 
et al. v. Stanley Co. of America, Pa. Superior Ct.) . . .] 402,024. 


Stores and Shops.—In an action brought by plaintiff in Mis- 


souri to recover damages for personal injuries sustained as 
the result of falling upon the floor of an entrance way to 
defendant’s store, the court held that the evidence was in- 
sufficient to compel a finding that defendant had actual or 
constructive notice of a slippery spot on said floor. (Camp- 
bell v. F. W. Woolworth and Co., U. S. C. C. A, 8th C.) 

q 402,017. 


Customer’s Fall Down Unguarded Stairway.—Plaintiff wife, 


while a customer in defendant’s store, sustained injuries 
when she fell through an open trap door down a stairway 
leading to the basement of the store. The court reversed a 
judgment entered for defendant on the ground that defend- 
ant was negligent in failing to keep the trap door closed or 
to guard the opening. (Christman et al. v. Segal, Pa. Su- 
perior Ct.). . .§ 402,023. 


Business Visitor Injured.—Plaintiff, a business visitor, was sit- 


ting in a waiting room in defendant’s place of business when 
a glass sash in an inside partition fell upon his head and 
injured him. The court denied a recovery on the ground 
that plaintiff’s evidence was insufficient to charge defendant 
with negligence and particularly was not sufficient to show 
that an ordinary and reasonable inspection of the premises 
would have disclosed any defect that called for action on 
the part of defendant. (Hartman v. Miller, t. a. Atlas Gro- 
cery Co., Pa. Superior Ct.) . . .] 402,026. 


Fall of Plate Glass Window.—A judgment entered in favor of 


plaintiffs, in a suit brought to recover damages for injuries 
Sustained when a plate glass window in defendant’s store 
broke while plaintiffs were standing on the sidewalk, was 
affirmed on appeal. (McHugh et al. v. Hirsch Clothing Co., 
Inc., Ill. App. Ct.). . .§ 402,042. 


Ledge on Sidewalk.—In a suit brought ~f plaintiff to recover 
eda 


damages for personal injuries sustain s a result of falling 
at a ledge on a sidewalk adjacent to a building, a judgment 
entered for defendant was reversed on the ground that the trial 
judge erred in his charge to the jury. (Bunce v. The City of 
New York, N. Y. Supreme Ct., App. Div.) . . . 1 402,009. 
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Defective Sidewalk — Liability of Mortgagee.— Plaintiff sus- 


tained personal injuries as the result of a fall on a sidewalk. 
The court held that defendant trust company, which was 
brought in as an additional defendant by defendant city, was 
liable over to the city for failure to maintain the sidewalk 
in a proper condition, since it was the mortgagee in actual 
control and possession of the premises. (Zisman, E-xr. v. 
City of Duquesne et al., Pa. Superior Ct.) .. .[ 402,020. 


Obvious Defects.—Plaintiff was denied a recovery for injuries 


sustained as the result of stepping into a hole in a sidewalk, 
the court finding him guilty of contributory negligence as 
a matter of law. “The law exacts reasonable care of those 
who use public footways and if the user fails to notice an 
obvious danger he is negligent as a matter of law.” (D’An- 
nunzio v. Philadelphia Suburban Water Co. et al., Pa. Superior 
Ct.). . .§ 402,025. 


Duty of City to Improve and Maintain Streets.—As the south- 


erly boundary of an east and west street which adjoined a 
gulch, defendant had erected a wall which rose eighteen 
inches above the street. There was no sidewalk on this side 
of the street, but there was a walk on the north side of the 
street. A pedestrian who chose to walk on the south side of 
the street and fell over the wall assumed the risk as a matter 
of law. (Rush, Admx. v. City of Globe, Ariz. Supreme Ct.) 
{ 402,032. 


Hole in Street.—Plaintiff recovered a judgment for injuries al- 


leged to have been sustained while walking upon a sidewalk, 
her theory of the case being that defendant city negligently 
permitted the sidewalk at the place of the accident to be 
and remain in a dangerous and unsafe condition, causing 
plaintiff to catch her toe in a depression and to stumble and 
fall upon the pavement, thereby sustaining the injuries com- 
plained of. (Tannert v. City of Chicago, Ill. App. Ct.).. 
{] 402,034. 


Defect in Highway.—In a suit brought by plaintiff to recover 


damages for injuries sustained when she fell due to a defect 
in a highway, the court held that the evidence did not as a 
matter of law require the finding that plaintiff was not in the 
exercise of due care. (Sonia v. Inhabitants of Town of Bil- 
lerica, Mass. Supreme Jud. Ct.) . . .| 402,035. 


Fall from Subway Platform.—In an action brought by plaintiff 


to recover damages for personal injuries alleged to have 
been sustained as the result of a fall from a subway plat- 
form, the court dismissed the complaint on the ground that 
the notice of claim was defective. (Ross v. The City of New 
York, N. Y. Supreme Ct., App. Div.) . . . J 402,010. 


Bags of Cement—Fall from Platform.—Where plaintiff, an in- 


vitee, was injured when some bags of cement fell while he 
was sitting on a platform upon which were piled several 
hundred bags of cement, the court held that the evidence 
warranted a finding that defendant construction company 
should have known that the pile was insecure and likely to 
fall, and should have warned plaintiff of the danger of which 
he was ignorant. (Hart v. M.S. Kelliher Co., Mass. Supreme 
Jud. Ct.).. . 402,031. 


Sudden Stopping of Street Car.—Plaintiff, an infant, was in- 


jured while riding as a passenger on defendant’s street car 
when the car suddenly stopped, throwing plaintiff from her 
seat to the floor. A verdict for $15,000 returned in favor of 
plaintiff was set aside by the trial court, who entered an 
order reducing the verdict to $2000. On appeal by plaintiff, 
the order was modified by increasing the reduced amount to 
$3000. (Wiley v. Brooklyn and Queens Transit Corp., N. Y. 
Supreme Ct., App. Div.) . . .] 402,011. 


Street Railways.—In a suit brought by plaintiff to recover dam- 


ages for injuries sustained as the result of being struck by 
defendant’s street car while he was working on a city street, 
the court held that a verdict of $2500 was not so excessive 
as to indicate that the jury was under the influence of pas- 
sion and prejudice. (Schuman v. Minneapolis Street Relhens 
Co., Minn. Supreme Ct.) . . . [ 402,037. 


Paragraph ({/) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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NEGLIGENCE (Other than Automobile)—Continued 


Pedestrian Struck by Train.—In a suit brought by plaintiff to 
recover damages resulting from the death of one Pittman 
who, it was contended, was struck by defendant’s train 
while lying absolutely inert upon the track, the court over- 
ruled defendant’s motion for involuntary dismissal on the 
ground that the evidence was sufficient to sustain plaintiff's 
burden of proof. (Shaw et al. v. Missouri Pacific Railroad 
Co., et al., U. S. Dist. Ct., W. D. of La.). . .] 402,040. 


Failure to Label “Poison”.—Plaintiffs brought an action against 
defendant, the manufacturer and/or distributor of a fabric 
cleaner, to recover damages resulting from the death of their 
infant child, who drank a portion of the cleaner. Plaintiffs 
contended that defendant was negligent in failing to label 
the product “poison” as required by statute. The court de- 
nied a recovery, holding that the word “poison” as used in 
the statute did not refer to a cleaning fluid like defendant’s 
product, but only to a substance to be sold at retail in con- 
nection with the practice of pharmacy or dispensed as an 
incident thereto. (Boyd, Admr. et al. v. Frenchee Chemical 
Corp., U. S. Dist. Ct., W. D. of N. Y.).. . 402,045. 


Vendee’s Hand Caught in Wringer.—Where plaintiff brought 
an action against the vendor of an electric washing machine 
and wringer, for damages resulting from personal injuries 
which she sustained when her hand was caught in the 
wringer, the court reversed a judgment n. o. v. entered in 
favor of the vendor, on the ground that the trial judge erred 
in holding plaintiff guilty of contributory negligence as a 
matter of law. (Horvath v. Morrison, t. a. Morrison’s Elec- 
tric Shop et al., Pa. Superior Ct.) . . .] 402,038. 


Child Burned.—Plaintiffs brought an action to recover dam- 
ages resulting from injuries sustained by the infant plain- 
tiff, who was severely burned when he fell into a smoldering 
fire which had been built by the corporate defendant’s em- 
ployee. A judgment entered for plaintiffs was reversed, 
there being no proof that the injuries sustained by the in- 
fant, a trespasser or a licensee, were the result of any 
affirmative act of negligence or of wilful negligence on the 
part of defendant. (Zaia et al. v. Lalex Realty Corp. et al., 
N. Y. Supreme Ct., App. Div.).. .] 402,012. 


Roofing Operations.—Where plaintiff, while sleeping in his 
room, was struck by a large pipe which had fallen through 
the roof, the court held that the evidence, in the absence of 
an explanation by defendants who were engaged in putting 
a new roof on the house, warranted the inference that plain- 
tiff’s injury resulted from the careless manner in which the 
work on the roof was being done. (Weightman v. Hartman 
et al., d. b. a. A. W. Hartman & Co., Pa. Superior Ct.) 

{ 402,022. 


Negligent Disconnection of Gas Service.—Defendant’s negli- 
gence in wrongfully disconnecting plaintiff’s service, so that 
she had to leave her home on a cold day to report the 
breach of service and to have it restored, meanwhile staying 
in the unheated house, was the proximate cause of a severe 
cold sustained by plaintiff. (Oklahoma Natural Gas Com- 
pany v. Graham, Okla, Supreme Ct.).. . J 402,028. 


Duty to Inspect Electric Wires.—Defendant city, which pur- 
chased an electric line and thereafter furnished electricity 
to a connecting line, was under no duty to inspect and main- 
tain the connecting line where the evidence did not establish 
that the city controlled the connecting line. (City of Cush- 
ing v. Presbury, Okla. Supreme Ct.). . . 402,029. 


Damages for Injuries to Married Woman.—Services performed 
by a married woman as housewife and mother are not mar- 
ketable services having a market value, and are not capable 
of appraisal on a time basis as in the case of loss of time 
from employment where compensation is related to the time 
devoted to the employment. (Matloff v. City of Chelsea, 
Mass. Supreme Jud, Ct.). . . { 402,030. 


Practice and Procedure.—Where, on appeal, one member of the 
court was not sitting and the remaining six were evenly 
divided in opinion, the judgment of the lower court was 
affirmed in accordance with the usual practice in such cases. 
(Pafford v. J. A. Jones Construction Co. et al., N. C. Supreme 
Ct.). . . J 402,033. 
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* LIFE 


Cancellation of Insurance Company’s Charter.—The Attorney 


General of the state of Texas, under the powers given to 
him by the Constitution of the state, was held to have the 
right to bring an action seeking the cancellation of an insur- 
ance company’s charter, when sufficient cause exists, without 
the consent of the Board of Insurance Commissioners to 
which the legislature had delegated the right to regulate 
insurance companies. (State of Texas v. Teachers Annuity 
Life Insurance Co. et al., Tex. Ct. of Civ. App.).. .{[ 501,783. 


Premium Note Installment Paid by Check.—The failure of an 


insurer to present for payment a check which had been sent 
to it to apply on an installment due on a premium note 
within the time required by law protected the insured 
against the insurer’s claim that the policy had lapsed for 
non-payment of said installment. (Wendkos v. Scranton Life 
Ins. Co., Pa. Supreme Ct.) . . .] 501,784. 


Reinstatement—Incontestability Clause.—After the insurer re- 


instated a lapsed policy upon the evidence of insurability 
furnished by the assured and an assertion made by the as- 
sured that he was then in good health, it could not subse- 
quently attack the evidence upon which it acted. The 
reinstatement caused the original policy to be effective as if 
a lapse had not occurred and the insurer was prevented 
from contesting the reinstatement contract on the ground 
of misrepresentations made therein under the incontestability 
clause contained in the policy. (Dorval v. Guarantee Trust 
Life Ins. Co., Ill. App. Ct.) . . . 501,795. 


Automatic Forfeiture——The acceptance of overdue payments 


by the insurer after the date on which the insurer claimed 
the policy had lapsed under the terms thereof on account of 
non-payment of premiums did not operate to waive the pro- 
vision relative to automatic forfeiture and the insurer was 
not liable under the policy. (Selby v. Equitable Beneficial 
Mutual Life Ins. Co., Pa. Superior Ct) .. 501,790. 


Lapsed Policy Not Revived.—A policy which had been allowed 


to lapse was not revived by the payment to an agent of the 
amount of the past due premium, there being no showing 
that such payment was received by the company or that 
proof of insurability was furnished as required by the policy. 
(Albright v. Metropolitan Life Ins. Co., Pa. Superior Ct.) 

q 501,792. 


Disability Benefits.—If proof of disability is furnished the in- 


surer and the claim denied on other grounds, the continued 
payment of premiums by the insured does not defeat his 
right to subsequently recover the claimed disability benefits 
although the premiums paid under protest may not be re- 
covered. (Astrin v. Metropolitan Life Ins. Co., Pa. Supreme 
Ct.)...9 501,788. 


Disability Benefits Discontinued.—Plaintiff insured was held 


entitled to continue receiving the benefits provided for his 
total and permanent disability by two policies issued by 
defendant insurer, said insurer having notified plaintiff that 
it would not continue making such payments because it did 
not believe that the insured’s disability still existed. (Raub 
v. The Mutual Life Ins. Co. of N. Y., N. J. Ct. of Err. & 
App.).. .§ 501,793. 


Impairment of Use of Arm.—The impairment of the insured’s 


use of his right arm due to paralysis did not constitute a 
total and permanent disability within the terms of the dis- 
ability provisions of his policy since he was nevertheless 
able to continue with the management and supervision of 
his farm, (Azevedo v. The Mutual Life Ins. Co. of N.Y, 
Mass. Supreme Jud. Ct.)... 501,801. 


Reduction of Death Benefit.—A beneficiary association orgat- 


ized for benevolent purposes has the right to change its 
by-laws so as to reduce the amount of death benefits payable 
on the death of a member, the beneficiary acquiring n° 
vested rights until the death of the insured. (Singer v. Brith 
Achim Beneficial Assn., Pa. Superior Ct.) . . .¥ 501,789. 


Medical Treatment of Insured.—The insurer was relieved of 


liability under a pms issued to plaintiff’s husband, except 
to the extent of premiums paid thereon, where plaintiff 
failed to prove that medical treatments received by the in- 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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sured during the two years preceding the issuance of the 
olicy were not for a serious disease. (Baum v. Metropolitan 
Life Ins. Co., Pa. Superior Ct.) . . ._[ 501,786. 


Misrepresentations as to Medical Attendance.—The failure of 
the insured to disclose in his application for his policy that 
he had consulted more than one doctor in the year preced- 
ing his application was evidence of bad faith since he stated 
in his application that he had not consulted any doctor other 
than as represented within the previous fivé years. (Reeder v. 
Metropolitan Life Ins. Co., Pa. Supreme Ct.). . .] 501,791. 


Recovery of Premiums Paid.—After a finding by the court that 
the policy sued upon was void because of misrepresentations 
made by the insured, an order was entered directing that 
the premiums paid on the policy be paid to the estate of 
the insured free of the costs recovered against the bene- 
ficiary in his action on the pelicy. (LaRocca, Admr. v. John 
Hancock Mutual Life Ins. Co., N. Y. Supreme Ct., App. 
Div.) . . .] 501,794. 


Sound Health Clause.—An insurer was held not liable under its 
policy issued to plaintiff’s intestate, the sound health clause 
thereof having been violated and the insured having made 
misrepresentations as to her prior health in her application 
for insurance. (The Trust Co. of Chicago, Admr. v. The 
Metropolitan Life Ins. Co., I. App. Ct.) . . ._{ 501,796. 


Cancellation of Policy.—Plaintiff insurer’s request that the pol- 
icy issued to defendant be declared void was granted, it 
being established that the insured, in his application for the 
policy, had knowingly made untrue representations as to his 
physical condition, such representations being material to 
the risk. (The Prudential Ins. Co. of America v. Montresor 
et al., Ill. App. Ct.) . . .§ 501,797. 


Health of Insured.—Under the evidence presented, the question 
as to whether the insured suffered from diabetes, the disease 
which ultimately caused his death, at the time of the issu- 
ance of the policy involved was for the jury. (Poignee v. 
The John Hancock Mutual Life Ins. Co., St. Louis Ct. of 
App., Mo.). . .] 501,798. 


False Answers in Application.—False answers made by the 
insured in his applications for insurance operated to void 
the policies issued thereon although the insured did not 
make such false answers with intent to defraud the insurer. 
The decision would be the same applying the law of either 
New York or Florida. (Metropolitan Life Ins. Co. v. Madden 
et al.; Madden v. Metropolitan Life Ins. Co., U. S.C. C. A, 
5th C.).. .$ 501,803. 


Materiality of Misrepresentations.—Misrepresentations with re- 
spect to grippe and bronchitis, conjoined with false answers 
relative to an X-ray examination were held to be material 
as a matter of law. (Prusak et al. v. The John Hancock Mu- 
tual Life Ins. Co., N. Y. Supreme Ct., App. Div.) . . .f 501,806. 


Mutual Mistake.—An insurer was allowed to reform a policy to 
state the amount of the cash surrender value thereof at the 
end of the twenty payments which defendant had contracted 
to make, there being a mutual mistake in that defendant did 
not expect to receive any more than the amount actually 
due. (The Home Life Ins. Co. of America v. McCarns, Del. 
Ct. of Chanc.).. . ] 501,802. 


Assignment of Policy—Purchase of Corporate Beneficiary.— 

he assignment of a policy issued in Illinois together with 

all — interest and title therein except claim for disability 

benefits to one who had purchased the beneficiary corpora- 

tion and acquired all interest in the policy on the dissolution 

of said corporation, made the assignee the sole owner of such 

policy subject to the insured’s claim for disability benefits. 
(Kline v. Yokom, et al., U. S.C. C. A., 7th C.). . 501,804. 


Educational Rider Construed.—Under terms of policy to which 
three educational riders had been attached, the court con- 
strued the last rider to authorize the insurer to make the 
payments indicated directly to his son for whose benefit the 
rider was attached, rather than to the insured’s second wife 
who was the beneficiary under the policy. (Farr v. Pacific 
Mutual Life Ins. Co. et al., La. Supreme Ct.) . . .] 501,807. 
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Admission of Evidence.—A letter written by plaintiff’s attorney 
wherein he claimed that the defendant insurer was liable 
under its policy on one theory was held to have been im- 
properly excluded from the evidence in an action by plain- 
tiff on the policy, her claim in such action being based on a 
different theory. (Gibson v. Metropolitan Life Ins. Co., St. 
Louis Ct. of App., Mo.).. .{ 501,799. 


Right to Appeal.—The administrator of the estate of the de- 
ceased insured in whose favor judgments had been entered 
by the lower courts in an action contesting the right to the 
policy proceeds was not an aggrieved party and under the 
statutes had no right to appeal from said judgments. (Jn re 
Estate of Bryngelson; Bryngelson, Admr. v. State Board of 
Control; Wis. Supreme Ct.) . . .[ 501,800. 


Jurisdiction of Court——The Missouri Supreme Court held that 
it did not have jurisdiction of an appeal from a lower court 
and transferred the cause to the Kansas City Court of 
Appeals, there being no constitutional question involved. 
(robe. v. National Protective Ins, Co., Mo. Supreme Ct.)... 


*% AUTOMOBILE * 


Wanton Misconduct.—At a high rate of speed, defendant at- 
tempted to pass two vehicles ahead of him; his car skidded 
into a ditch and overturned. There was no evidence to in- 
dicate that he knew that the character of the pavement at 
the place of the accident was such as to render it very slip- 
pery in wet weather. It was held that the evidence was in- 
sufficient to support a charge that defendant was guilty of 
wanton misconduct and he was held not responsible for 
the death of a guest. (Oyster, Admr. v. Kuhn, Ohio Ct. of 
App.). . .] 703,895. 


Baby Entering Street.—Plaintiff’s intestate, a child of eighteen 
months and twenty days, was found dead in the street 
shortly after the passage of a truck. Plaintiff claimed that 
the defendant truck driver did not maintain proper lookout, 
but this was a matter of pure speculation and said driver 
and his employer were not held responsible for the child’s 
ca = Admr. v. Moore et al., N. C. Supreme Ct.) 


Left Turn Across Highway.—Plaintiffs were injured when their 
car was turned left across the road for the purpose of enter- 
ing a gravel road and was struck by defendant’s automobile 
which approached from behind. Conflicting versions of the 
accident were advanced and, since it could not be said as 
a matter of law that plaintiffs were contributorily negligent, 
the jury’s acceptance of plaintiffs’ version was upheld. 
(Cohen v. Ramey, Ark. Supreme Ct.)...{ 703,899. 


Liability as Partner.—Plaintiffs sought to hold defendants 
Gwinn and Sturgis, joint owners of certain timber land, re- 
sponsible for the negligent operation of a log truck. Plain- 
tiffs claimed that the two owners were partners in the busi- 
ness of hauling and cutting logs, but the evidence indicated 
that only Gwinn was engaged in said business and that 
Sturgis did not share in the profits. The complaint against 
Sturgis was dismissed. (Garrett v. Roy Sturgis Lumber Co., 
Ark. Supreme Ct.).. .§ 703,898. 


Master and Servant.—In a suit brought by plaintiff against 
defendant construction company and one Walker, to recover 
damages for injuries sustained when plaintiff was struck by 
a truck driven by Walker, the court found that there was 
substantial evidence that Walker was employed by the com- 
pany and affirmed a judgment entered in favor of plaintiff. 
(D. F. Jones Construction Co. v. Mize, Ark. Supreme Ct.)... 
{ 703,900. 


Car Striking Side of Train—Plaintiff was denied recovery for 
the death of her husband who was killed when the automo- 
bile in which he was riding ran into the side of a moving 
train engine at a grade crossing. An analysis of the ad- 
mitted facts and the special findings of the jury indicated 
that the proximate cause of the collision was the negligence 
of the automobile driver and his guests. (Shepard v. Thomp- 
son, Trustee, Kan. Supreme Ct.) . . .[ 703,903 
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AUTOMOBILE—Continued 


Railroad Crossing Collision——A preponderance of the evidence 
indicating that defendant’s railroad crossing was in a “fair, 
average condition” and that its train engineer operated his 
train in a careful manner and did everything possible to 
avoid an impending collision, defendant eoutd not be held 
responsible for the deaths of two automobile occupants who 
were killed when the train struck their car. (McClain v. Mo. 
Pacific R. R. Co. et al.; Ray et al. v. Same, La, Ct. of App.) 

. .§ 703,907. 


Motion of Train over Crossing.—Plaintiffs, guest passengers in 
a truck, were denied recovery for injuries sustained when 
the truck collided with defendant's train. The negative tes- 
timony of plaintiffs’ witnesses that the train was not in 
motion as it blocked the crossing was overcome by the posi- 
tive testimony of the train’s crew that the train was not 
stopped until after the collision. A moving train has a 
superior right to the crossing. (Venchik v. Ba. R. R. Co.; 
Blaskey v. Same, Pa. Superior Ct.). . .f 703,913. 


Failure to Apply Emergency Brake on Train.—Plaintiff recov- 
ered for the death of the driver of a milk truck who was 
killed when the truck was struck by a train. The jury 
was authorized to find that, had the engineer on the train 
applied the emergency brake at the time he applied the 
service brake, the truck would not have been struck. Whether 
deceased was contributorily negligent was a question prop- 
erly left to the jury. (Wolf, Admx. v. N. Y., Chicago & St. 
Louis R. R. Co., Mo. Supreme Ct.). . .J 703,933. 


Intersection Collision.—Plaintiff was denied recovery for dam- 
ages sustained when his truck collided with a truck which 
approached to his right on an intersecting road. The most 
liberal view of the evidence, from plaintiff's standpoint, was 
that both drivers negligently approached and entered the 
intersection without knowledge of the other’s presence until 
too late for either to prevent the collision. (Hatch v. Bayou 
Rapides Lumber Co. et al., La Ct. of App.). . . J 703,908. 


Intersection Collision—Proof of Negligence.—Plaintiff was in- 
jured when the car in which he was a passenger collided 
with defendant’s car at an intersection. The evidence was 
conflicting, and the trial court found that defendant had 
stopped at the intersection and that plaintiff’s lights were 
not burning. A judgment for defendant was affirmed on 
appeal on the ground that plaintiff had failed to establish 
negligence on the part of defendant. (Bijou v. Long, Sr., 
La. Ct. of App.) .. .§ 703,916. 


Intersection Collision—Contributions.—Those responsible for 
the operation of a truck were held liable for injuries and 
death sustained by the occupants of an automobile which 
was struck by the truck at an intersection. Because the 
evidence was insufficient to sustain a finding that the auto- 
mobile driver was negligent, the contributions awarded 
defendants from the automobile driver’s administrator and 
insurer were reversed in 4ll instances except the one in 
which the administrator failed to perfect an appeal. (Kath- 
erine Ledvina v. Ebert et al.; Julia Ledvina v. Same; Froelich, 
Admr. v. Same, Wis. Supreme Ct.). . .] 703,920. 


Right of Way.—In suits arising out of an intersection col- 
lision, the principal contested question was whether defend- 
ant’s car, approaching from plaintiffs’ left, had arrived at an 
intersection in advance of plaintiffs’ car, entitling it to 


the right of way. Because of erroneous instructions as to 
right of way and control of vehicles, the jury’s verdict find- 
ing defendant free of negligence could not be upheld. (Ella 
Beer v. Strauf et al.; Frank Beer v. Same, Wis. Supreme 
Ct.). . .§ 703,922. 


Notice to Insurer of Claim Against Insured.—Plaintiff sought 
satisfaction of a judgment obtained against an insurance 
company’s named assured and his brother. Defendant had 
no notice that a claim had been made until long after the 
judgment was entered and, for this reason, plaintiff was 
denied the requested relief. Under the insurance policy, it 
was a condition precedent to an action against the insur- 
ance company that notice of suit and process therein be 
forwarded to the company. (Donlan v. American Motorists 
Ins. Co., St. Louis Ct. of App., Mo.)...9 703,930. 


February 13, 1941 


Reference to Liability Insurance.—In a suit for damages for in- 
juries sustained in an automobile accident, a witness for 
defendant made reference to insurance. Under the circum- 
stances of the case it was unnecessary to decide whether the 
reference was prejudicial to defendant, since the action of 
the trial judge, after instructing the jury to disregard such 
reference, was highly improper when he expressed a lack of 
personal belief in the soundness of the policy of taking the 
case from the jury when reference is made to insurance 
coverage, (Lavigne v. Ballantyne, R. I. Supreme Ct.) 

{ 703,935. 


Insurance Coverage—Taxi Service.—An insurance policy cov- 
ering the automobiles used in the business of an automobile 
dealer and repairman, and excluding liability for any car 
used to transport passengers for hire, did not cover a claim 
for damages arising when the assured injured a person 
while returning his automobile to its proper place after 
having transported a person whom he had on numerous 
prior occasions transported for hire. (American Surety 
Company of New York v. Sidebottom, et al., U. S. Dist. 
Ct., E. D. of Ky.). . .] 703,936. 


Collision on Bridge.—Two motor trucks collided on a narrow 
bridge. It was not certain which truck entered upon the 
bridge first and who was at fault. The jury’s resolution of 
the dispute in favor of plaintiff was upheld on appeal. 
(Ludwig v. Ewell, Pa. Superior Ct.).. .] 703,911. 

Dangers Assumed by Guest.—Proper lookout and control of 
a vehicle were duties prescribed by law as owing to a guest 
and plaintiff, as a guest of defendant, could not be held 
to have assumed the risk of defendant’s violation thereof. It 
was held error to award a new trial after a finding that defend- 
ant had violated said duties. (Tracy v. Malmstadt et al., Wis, 
Supreme Ct.).. . 703,923. 

Theft of Bailed Automobile.—Plaintiff’s automobile, left with 
defendant for parking in a lot, was stolen and returned ina 
damaged condition, Because the court erroneously instructed 
that defendant had the burden of proving that proper care 
had been exercised over the automobile, the jury’s verdict 
awarding plaintiff his property damages could not be upheld. 
(Carlton v. Sley System Garages, Pa. Superior Ct.).. { 703,914. 


Bailed Automobile Stolen.—Plaintiff was denied recovery from 
a garage keeper for the loss of an automobile placed for 
storage on a fee basis, but not redelivered on demand. The 
automobile was stolen and the court, sitting without a jury, 
determined that the garage keeper was not negligent. (Gulf 
Coast Chemical Co. v. Hopkins, Tex. Ct. of Civ. App.)... 
1 703,925. 


Pedestrian Crossing—Right of Way.—At an intersection where 
there was no marked crosswalk, no sidewalk, or no pathway 
actually in use as a crosswalk, there was no crosswalk 
within the meaning of the Minnesota statute so as to give 
a pedestrian the right of way to which he would be entitled 
if he were within a crosswalk. (St. George v. Lollis, Minn. 
Supreme Ct.).. . [ 703,919. 


Child Running into Path of Truck.—Plaintiffs’ son was fatally 
injured when he ran into the path of defendant’s truck, The 
truck was operated at a speed of about twelve miles an 
hour, and the driver did not sound his horn, swerve away 
and did not apply the brakes until the child was struck. 
Believing that the pleading and proof raised the issue of 
discovered peril, which the trial court refused to submit to 
the jury, the appeal court refused to uphold the jury’s ver- 
dict in favor of defendant. (Short et vir v. Nehi Bottling Co. 
et al., Tex. Ct. of Civ. App.)... 703,926. 


Pedestrian Struck by Open Door of Car.—Plaintiff was stand- 
ing in the street, directing musicians who were to play in 
a parade, when he was struck by the open door of defend- 
ant’s —— car. After viewing the evidence, the appeal 
court was of the opinion that plaintiff had made out a sub- 
missible case of actionable negligence and the trial court's 
order for a new trial after a verdict in favor of defendant 
was affirmed. (La Banca v. Pundmann, Mo. Supreme Ct.) 
.. .§[ 703,931. 

Pedestrian Injured.—Plaintiff recovered compensation for in- 
juries sustained when, as he was crossing a street near an 
intersection, he was struck by defendant’s automobile as !t 
was swerved to the left and brought to a stop. The evi 
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dence warranted a finding that defendant had violated the 
statute requiring a motorist, upon approaching a pedestrian 
who is upon the traveled part of the street, to slow down. 
(Tookmanian v. Fanning, Mass. Supreme Jud. Ct.) 

{ 703,938. 


Door of Ambulance Flung Open.—Plaintiff, who was riding in 
defendant’s ambulance with the consent of the driver, was 
injured when the side door of the ambulance flew open and 
she was thrown out onto the pavement. No negligence on 
the part of the driver was alleged and defendant could not 
be held negligent in using an ambulance physically con- 
structed as was this one, Plaintiff’s petition was dismissed. 
(Rushing v. Mulhearn Funeral Home, Inc. et al., La. Ct. of 
App.). . .§ 703,917. 


Left Turn of Bus.—Plaintiff recovered for personal injuries 
and property damages sustained when, as he was attempting 
to pass a bus on its left, the bus, suddenly and without warn- 
ing, turned left at an intersection and collided with his 
automobile. There was no error in the trial court’s pro- 
ceedings and its judgment was affirmed on appeal. (Dallas 
Railway & Terminal Co. v. Helton, Tex. Ct. of Civ. App.) 
.. ff 703,927. 


Sole Cause Instruction.—In a suit by an injured automobile 
occupant against a bus company, it was held confusing to 
instruct, without reference to any negligence of defendant, 
that, if the jury found that the sole proximate cause of the 
collision was the negligence of the automobile driver, plain- 
tiff would not be entitled to recover. This followed an 
instruction that, if defendant’s negligence contributed to the 
collision, plaintiff would be entitled to recover despite the 
negligence of the automobile driver, provided plaintiff was 
free of contributory negligence. (Graham v. St. Louis-Red 
Bud-Chester Bus & Service Co., St. Louis Ct. of App., Mo.) 
.. . 703,928. 


Bus Passenger Injured.—Plaintiff was denied recovery for in- 
juries allegedly sustained when she twisted her ankle in a 
hole while alighting from defendant’s bus. The evidence 
indicated that the bus was stopped at a usual stopping place 
and that there were no holes in the road or shoulder of the 
road at that place. (Bistany v. Bennett et al., N. J. Supreme 
Ct.). . .] 703,937. 


Spilled Gasoline Igniting —Plaintiff, who was helping defend- 
ant repair his truck, was severely burned when defendant, 
without warning, started the truck and the engine back- 
fired, igniting gasoline that had been spilled. It was held 
that defendant failed to use reasonable care and that plain- 
tiff’s injury resulted directly therefrom. (Saar v. Saar, Pa. 
Superior Ct.). . .] 703,912. 


Parked Vehicles.—Plaintiff was injured when, because of the 
narrowness of the space between his car and defendant’s 
truck, parked opposite each other on the highway, an 
approaching vehicle struck defendant’s truck. Merely com- 
plying with the statutory requirement relating to the posi- 
tion of his car on the paving did not, as a matter of law, 
relieve plaintiff of his common law duty to use ordinary 
care for his own safety and the court’s instruction, limit- 
ing the issue of his contributory negligence to his viola- 
tion of the statute, was erroneous. (Roadway Express, Inc. 
v. Baty et al., Okla. Supreme Ct.). . . 703,939. 


Employee’s Use of Own Car.—Since defendant had not con- 
sented to its employee’s use of his own car and had pro- 
vided adequate means of transportation for said employee, 
defendant was held not responsible for said employee's 
negligent use of his own car in the furtherance of defend- 
ant’s business, (Conigliaro v. Mills et al., N. Y. Supreme 
Ct., App. Div.). . . 703,909. 


Name on Truck.—The desired joinder, as additional defendant, 
of a dairy association in a suit arising out of a collision 
between two trucks, one of which bore the words “Farm- 
ers Dairy” was denied, the court holding that the words 
were a generic term and that the usual presumption arising 
from the name on a truck had been rebutted by other 
evidence. (Midora et al. v. Alfieri et al., Pa. Supreme Ct.) 

{ 703,915. 

Independent Contractor—Control Over Employee.—An em- 

Ployee who furnished his own truck, gasoline, repairs and 


driver to haul hay, and was not controlled in the manner 
of doing his work, was an independent contractor. The 
general employer, who did not exercise complete control 
over the independent contractor’s driver, was not respon- 
sible for the latter’s acts. (State of Missouri ex rel. Chap- 
man v. Shain et al., Mo. Supreme Ct.)...{ 703,929. 


Respondeat Superior.—The driver of the truck, hauling cotton 


seed for defendants, called one Campbell for assistance in 
righting the truck which had overturned in a ditch. When 
the Campbell truck stalled across the road, it was struck by 
an approaching automobile in which plaintiff’s decedent was 
riding. After a verdict holding defendants responsible for 
the death of the automobile occupant, a new trial was 
awarded, there being insufficient evidence upon which to 
hold defendants liable. (Arnold v. Haskins, Sr. et al., Mo. 
Supreme Court.).. . | 703,932. 


Sufficiency of Allegations.—Plaintiff sufficiently charged de- 


fendant city with liability under the doctrine of respondeat 
superior when she alleged that the driver of a negligently 
operated automobile was acting within the scope of his 
employment with the city at the time the collision in which 
she was injured occurred. The further allegation that the 
automobile was owned by the employee did not negative 
on v. City of Sapulpa, Okla. Supreme Ct.) 


Community Property.——A husband was not held responsible 


for damage caused by his wife’s negligent operation of a 
community owned automobile. His wife was not engaged 
in an errand for the benefit of the community. Her prime 
purpose was purely personal to herself; her driving to the 
motor company to have the automobile checked was merely 
incidental to her main object. (Aetna Casualty & Surety Co. 
v. Simms et ux., La. Ct. of App.). .. 703,918. 


Argument of Counsel.—Counsel’s statement that an officer re- 


fused to show him a “type-written” statement, instead of 
an “original penciled” statement did not change the effect 
of his argument from a mere misquotation of the evidence 
to a prejudicial effort to testify, himself, before the jury. 
(Peden Iron & Steel Co. et al. v. Claflin et vir, Tex. Ct. of 
Civ. App.). . .f] 703,902. 


Impeachment of Witness.—The driver of the car in which 


plaintiff was riding at the time of her injury denied that 
he had previously stated that the accident was his fault 
and witnesses were called on to that fact. This was not 
error and the judgment in favor of defendant was affirmed. 
(Weilbacher v. Rudlin, N. J. Ct. of Err. & App.). . .] 703,906. 


Inadequacy of Damages.—The granting of a new trial on the 


ground of inadequacy of damages awarded the parents of 
an eight-year old boy who died shortly after he was struck 
by defendant’s negligently driven automobile was affirmed 
on appeal, the appeal court finding no abuse of discretion 
by the trial court. (Blickley et ux. v. Forney, Pa. Superior 
Ct.).. .§ 703,910. 


Automobile Accident.—Plaintiffs recovered damages sustained in 


an automobile accident. There being nothing to warrant 
interference by the appeal court, the judgment of the trial 
court was afhrmed. Because appellant failed to make a 
timely service of a printed case and brief, plaintiffs were 
awarded double costs. (Cleveland et vir v. Tepaske et al., Wis. 
Supreme Ct.). . .J 703,921. 


Venue of Action.—Since the automobile collision out of which 


this suit arose occurred in McLennan County in which suit 
was instituted and since there was sufficient evidence to 
sustain the finding that a trespass was committed in said 
county, defendants’ pleas of privilege were properly over- 
ruled. (Shivers et al. v. Hundley et al., Tex. Ct. of Civ. 
App.)... | 703,924. 


Res Judicata.—Piaintiff alleged that in a prior action the driver 


of the automobile in which she was riding at the time it 
collided with another vehicle was held responsible for the 
collision. Such allegation should have been stricken from 
plaintiff's complaint for the reason that the adjudication in 
the prior action did not accrue to the benefit of plaintiff. 
(Goodman v. Kirshberg et al., N. Y. Supreme Ct., App. Div.) 
.. .§ 703,934. 
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